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Case Comment: Desegregating a Demographically
Changing School District - Pasadena City Board
of Education v. Spangler.
In Swann v. Charlotte-Mecklenburg Board of Education' the
Supreme Court suggested, by negative implication,' that a court
supervising the desegregation of a school district can require
school officials to eliminate resegregation3 caused solely by natu-
ral demographic changes if school officials have not yet achieved
a unitary' system. The Court's holding in Pasadena City Board
of Education v. Spangler,5 however, demonstrates that the Court
did not intend this negative implication. Under Spangler, once
school officials have eliminated state-imposed6 segregation from
1. 402 U.S. 1 (1971).
2. In dictum, the Court said:
At some point, these school authorities and others like them should haveachieved full compliance with this Court's deci inn in Brotwin T rBrown v. Board
of Educ., 347 U.S. 483 (1954)]. The systems would then be "unitary" in the
sense required by our decisions in Green [v. County School Bd., 391 U.S. 430
(1968)] and Alexander [v. Holmes County Bd. of Educ., 396 U.S. 19 (1969)].
It does not follow that the communities served by such systems will remain
demographically stable, for in a growing, mobile society, few will do so. Neither
school authorities nor district courts are constitutionally required to make year-
by-year adjustments of the racial composition of student bodies once the affirm-
ative duty to desegregate has been accomplished and racial discrimination
through official action is eliminated from the system. This does not mean that
federal courts are without power to deal with future problems; but in the ab-
sence of a showing that either the school authorities or some other agency of the
State has deliberately attempted to fix or alter demographic patterns to affect
the racial composition of the schools, further intervention by a district court
should not be necessary.
402 U.S. at 31-32. Some courts have interpreted the dictum to imply that unitariness is a
prerequisite for courts to lose any jurisdiction over formerly dual school systems. See
Wheeler v. Durham County Bd. of Educ., 521 F.2d 1136 (4th Cir. 1975); United States v.
Texas, 509 F.2d 192 (5th Cir. 1975).
3. Resegregation refers to racial imbalance, whether or not the result of state action,
occurring after school officials have eliminated state-imposed racial segregation.
4. The Supreme Court in Brown v. Board of Educ., 347 U.S. 483 (1954), held that
state-imposed racial segregation in public schools violated the equal protection clause of
the fourteenth amendment. As a remedy, the Court in Brown v. Board of Educ., 349 U.S.
294 (1955), required such dual school systems to become unitary, and authorized federal
district courts to supervise these transitions. The Court has indicated that a unitary school
system is one that has eliminated "all vestiges of state-imposed segregation." See Swann
v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 15 (1971). The Court has also indi-
cated that a unitary system has eliminated racial discrimination "root and branch."
Green v. County School Bd., 391 U.S. 430, 437-38 (1968). The Court has further indicated
that a unitary system does not exclude any person from any school on the basis of race or
color. See Alexander v. Holmes County Bd. of Educ., 396 U.S. 19, 20 (1969).
5. 427 U.S. 424 (1976).
6. State-imposed segregation is commonly called de jure segregation; nonstate-
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student assignment, the supervising court cannot require schoolofficials to redraw attendance zones to eliminate nonstate-imposed resegregation even though the school district's transitionfrom a dual7 to a unitary system is incomplete.' Although
Spangler is constitutionally justifiable, the decision is unsoundbecause it did not require school officials to prove that the re-segregation was not state-imposed.
In Spangler v. Pasadena City Board of Education,' the dis-trict court ordered school officials to eliminate segregative stateaction affecting three components of the school system: staff as-signments, hiring, and promotion; facility location and construc-tion; and student assignments."0 The portion of the court orderrelating to student assignment prohibited any school from enroll-ing a majority of any minority students." School officials, actingaccording to a court-approved desegregation plan, redrew schoolattendance zones to comply with the no-majority requirement.
No school had a majority of any minority students during the firstyear of the plan. Natural demographic changes," however, soon
imposed segregation is commonly called de facto segregation. The term state-imposedincludes, but is not limited to, actions of local school officials. See Cooper v. Aaron, 358U.S. 1 (1958). Spangler, on its face, does not present any questions of nonschool board
state action.
7. A dual school system is a racially segregated school system which violates the equalprotection clause of the fourteenth amendment.
8. 427 U.S. at 436-37. But see Brinkman v. Gilligan, 539 F.2d 1084 (6th Cir. 1976),
where the court said:
[Tihe Spangler decision held that after Pasadena had established a uni-tary school system the district court could not require annual adjustments inattendance zones to prevent the development of racially identifiable schoolswithin the system, where subsequent changes in the racial mix are caused byfactors for which the school authorities could not be considered responsible.
539 F.2d at 1087.
9. 311 F. Supp. 501 (C.D. Cal. 1970). The school board voted to comply with thedesegregation decree and did not appeal. Pasadena City Bd. of Educ. v. Spangler, 427 U.S.
at 428.
10. 311 F. Supp. at 505.
11. This portion of the order, hereinafter referred to as the "no-majority require-
ment," specifically read:
The plan shall provide for student assignments in such a manner that, byor before the beginning of the school year that commences in September of 1970there shall be no school in the District, elementary or junior high or senior highschool, with a majority of any minority students.
311 F. Supp. at 505.
12. When school officials sought to modify the court order they argued the order itselfhad caused "white flight." The district court rejected this argument, and instead notedthat the demographic trends in Pasadena were comparable to trends elsewhere in Califor-nia in both segregated and desegregated school districts. See Spangler v. Pasadena CityBd. of Educ., 375 F. Supp. 1304, 1306 (C.D. Cal. 1974), aff'd, 519 F.2d 430 (9th Cir. 1975),
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caused some schools to have a majority of black students before
school officials brought other components of the system, such as
its administrative personnel hiring practices,' 3 into compliance
with the order.'4 Four years later, school officials sought changes'
in the court order, including elimination of the no-majority re-
quirement. 5 The district court refused to modify its order.'"
The Supreme Court held that the district court exceeded its
authority and acted contrary to Swann in continuing to impose
the no-majority requirement upon school officials.' The Court
said the district court did not view the no-majority requirement
vacated, 427 U.S. 424 (1976). Of Pasadena's 30,622 students in 1970, 58.3% were white,
30.0% were black, and 11.7% were other minority (Spanish-surnamed Caucasians, Orien-
tals, Indians, and all others). Of Pasadena's 25,414 students in 1974, 44.0% were white,
40.0% were black, and 16.0% were other minority. Brief for Petitioners at 5, Pasadena City
Bd. of Educ. v. Spangler, 427 U.S. 424 (1976).
The Supreme Court noted that there was no showing that the post-1971 changes in
the racial mix of some Pasadena schools were in any manner caused by segregative state
action. Rather, the Court observed, these changes "apparently resulted from people ran-
domly moving into, out of, and around the PUbI [Pasadena Unined School District]
area. This [is a] quite normal pattern of human migration .... " 427 U.S. at 435-36.
13. In Spangler v. Pasadena City Bd. of Educ., 384 F. Supp. 846 (C.D. Cal. 1974),
vacated, 537 F.2d 1031 (9th Cir. 1976), the district court held that the school board acted
in contempt of the court order by making long-term "temporary" personnel appointments
which circumvented the thrust of the court-approved desegregation plan.
14. In 1970-71, the first year in which the desegregation plan was implemented, no
school had a majority of any minority students. In 1971-72, 51.9% of the students in one
school were black; in 1972-73, 53.9%, 53.4%, 52.0%, and 50.1% of the students in four
schools were black; in 1973-74, 60.2%, 56.8%, 55.3%, 52.9%, and 51.3% of the students in
five schools were black. Spangler v. Pasadena City Bd. of Educ., 519 F.2d 430, 443 (9th
Cir. 1975). By December, 1973, six more schools were within a few percentage points of
having a majority of minority students. 375 F. Supp. at 1309.
The district court apparently considered blacks separately from other minority groups
for purposes of the no-majority requirement; i.e., a school did not violate the no-majority
requirement until more than 50% of its students were black, rather than when more than
50% of its students were minority. This method was disapproved in Keyes v. School Dist.
No. 1, 413 U.S. 189 (1973). If the district court had applied the Keyes rule of considering
all minorities together, Pasadena would likely have had many more schools with a major-
ity of minority students than the district court recognized in 1974.
15. School officials asked the court, alternatively, to modify the order to eliminate
the no-majority requirement, to dissolve the injunction entirely, to terminate the court's
retained jurisdiction, or to approve the school district's proposed modification of the court-
approved plan. 427 U.S. at 428-29. School officials did not seek relief out of any concern
that they had violated the court order with respect to student assignments, but rather
because they contended that Pasadena had achieved a unitary school system. The plain-
tiffs and the government-intervenor, the United States, stipulated at trial they were aware
of no violation of the desegregation plan up until the date petitioners sought relief, other
than in the area of administrative personnel hiring practices.
16. See 375 F. Supp. 1304 (C.D. Cal. 1974), aff'd, 519 F.2d 430 (9th Cir. 1975),
vacated, 427 U.S. 424 (1976).
17. 427 U.S. at 433-34. Although school officials had requested four alternative forms
of relief, the Supreme Court ruled on only the requested modification of the court order.
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merely as a starting point in fashioning a remedy, as Swann al-lowed;'" rather, the district court viewed the no-majority require-ment as an inflexible requirement with which school officialswould have to comply each year. 9 Such an inflexible requirementmust fail because Swann expressly disapproved of requiring aparticular degree of racial balance as a matter of substantive
constitutional right.20
Spangler faulted the district court for continuing to imposethe no-majority requirement not only because it was inflexible,
but also because the continued imposition of the requirementwould have forced school officials to remedy nonstate-imposedresegregation. The Court said the school officials' implementa-tion of the court-approved desegregation plan had eliminated seg-regative state action affecting student assignment."1 Absent fur-ther segregative state action, of which there was no showing,school officials had fully remedied the constitutional violation asto the student assignment component of the school system. 2 TheCourt acknowledged that the school system may not have beenunitary because segregative state action still appeared to exist inat least one other component.23 Nevertheless, the Court, again
18. See 427 U.S. at 434 (quoting Swann v. Charlotte-Mecklenburg Bd. of Educ., 402
U.S. 1, 25 (1971)).
19. See 427 U.S. at 434 (quoting Swann v. Charlotte-Mecklenburg Bd. of Educ., 402U.S. 1, 25 (1971)). During oral argument the district judge said that the no-majorityrequirement meant to him "that at least during my lifetime there would be no majorityof any minority in any school in Pasadena." See 427 U.S. at 433. The court of appealsdisapproved of this remark, but affirmed the district court's judgment on the ground thatthe school system was not yet unitary, and thus the district court still had jurisdictionover student assignment. In its order on remand, the court of appeals stated: "It seemsclear that a bald unqualified order that there shall never be any 'majority of any minority'in any Pasadena attendance zone cannot stand." Spangler v. Pasadena City Bd. of Educ.,
549 F.2d 733, 733 (9th Cir. 1977) (mem.).
20. See 427 U.S. at 434 (quoting Swann v. Charlotte-Mecklenburg Bd. of Educ., 402U.S. 1, 24 (1971)). The Court also said that the ambiguity of the no-majority requirement,and the fact that the parties to the decree had not interpreted it in the same manner asthe district court later interpreted it, were added factors supporting modification. 427 U.S.
at 438.
The Supreme Court has subsequently relied upon Spangler to criticize the desegrega-tion plan in Austin Independent School Dist. v. United States, 97 S. Ct. 517 (1977)(mer.). The Austin plan did not affect schools that were 50% to 90% Anglo, which theplan defined as "naturally desegregated," until changing demographic patterns causedany of those schools to fall outside of that range. The Court said this aspect of the planwas impermissible under Spangler because it was "designed to achieve some predeter-mined racial and ethnic balance in the schools rather than to remedy the constitutionalviolations committed by the school authorities." 97 S. Ct. at 518 n.3. See also Cun-ningham v. Grayson, 541 F.2d 538, 542 (6th Cir. 1976).
21. 427 U.S. at 436-37.
22. Id. at 435-36.
23. Id. at 436.
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relying upon Swann, said the district court had no basis for im-
posing a remedy where there was no constitutional violation.24
The traditional view, which allows a supervising court to
exercise broad remedial powers until the dual school system be-
comes unitary, perceives a single constitutional violation which
is not remedied until the school system becomes unitary."
Spangler, however, departs from the traditional view and sug-
gests that for the purpose of effectuating a remedy, courts should
treat the existence of state-imposed segregation in discrete com-
ponents of a school system as discrete constitutional violations.'
The Spangler approach is constitutionally justifiable because it
recognizes that state action is an essential element of an equal
protection clause violation.Y The Spangler approach prevents a
supervising court from forcing school officials to remedy non-
state-imposed segregation, while the traditional view does not.
Although Spangler is constitutionally justifiable, the Court
apparently did not consider its decision in Keyes v. School Dis-
trict No. 128 in reviewing the findings of fact upon which Spangler
was based.29 In Keyes, the Court considered whether a district
court that found state-imposed segregation in one geographical
area of a school system could conclude that the entire school
system was dual. The Court held that a finding of intentionally
segregative school board actions in a "meaningful portion" of a
school district creates a presumption that segregation in other
portions of the district is not accidental."0 The decision placed the
burden of proof upon school officials to show that the other segre-
gation is not the result of intentionally segregative school board
actions."'
The Court in Keyes also considered the connection between
24. Id. at 435-36 (quoting Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S.
1, 28 (1971)). Because there was no showing of state action, the Court said Spangler came"squarely within the sort of situation foreseen" by the Swann dictum. 427 U.S. at 436.
25. See 427 U.S. at 444 (Marshall, J., dissenting).
26. Spangler treats student assignment as a discrete component, but leaves open the
question of what else might constitute a discrete component of a school system. Under
Spangler it might be possible for a court to lose jurisdiction over a school district's desegre-
gated high schools, for example, but retain jurisdiction over that district's segregated
elementary schools.
27. The fourteenth amendment to the United States Constitution states, in pertinent
part: "No state shall . . . deny to any person within its jurisdiction the equal protection
of the laws."
28. 413 U.S. 189 (1973).
29. The Court did not mention the Keyes case in its opinion.




past intentionally segregative acts and present segregation withina single meaningful portion of the school district. The Court re-quired school officials to prove that their past segregative acts didnot create or contribute to the present segregation because, theCourt said, past intentional segregation may have been a factorin creating a natural environment2 for the growth of further seg-regation.33 Keyes required the district court to examine the factsclosely before concluding that no causal connection existed be-tween past segregative acts and present segregation. 34 The districtcourt, on remand, held that the school officials' evidence of demo-graphic trends and housing patterns was insufficient to rebut thepresumption established in Keyes, and ordered the school district
to desegregate.35
If Spangler had utilized the Keyes presumption, then segre-gative state action still affecting other components of the schoolsystem would have created a rebuttable presumption that schooldistrict conduct caused the resegregation affecting the studentassignment component. Spangler, however, did not confront theissue of the extent to which school officials' partial noncompli-ance with the desegregation order had caused or contributed tothe resegregation of students. Even though there was evidencethat some segregative state action still existed within the schoolsystem, Spangler was content with leaving the burden of proofupon the plaintiffs to show that resegregation was state-imposed,rather than shifting the burden of proof to school officials to showthat resegregation was not state-imposed. Spangler's allocation ofthe burden of proof is correctly placed where there has been nojudicial determination that segregative state action exists some-where within the school system. Spangler's allocation of the bur-den of proof would seem to be misplaced, however, where a schoolsystem is not yet unitary and a supervising court is faced with thetask of satisfying itself that school officials have in fact remediedone discrete constitutional violation where it is clear they havenot yet remedied others. Where a school system is not yet unitary,a supervising court should utilize the Keyes presumption andshift the burden of proof to school officials.
If past intentional segregation in a discrete component can
32. "Natural environment" is the Court's term; the Court did not define or elaborate
upon it.
33. 413 U.S. at 211.
34. Id.
35. Keyes v. School Dist. No. 1, 368 F. Supp. 207, 210 (D. Colo. 1973), cert. denied,423 U.S. 1066 (1976).
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be a factor in creating a natural environment for the growth of
further segregation in that component, as Keyes indicates, then
the perils in not shifting the burden of proof to school officials
become more apparent. Spangler required the district court to
eliminate the no-majority requirement even though school offi-
cials had technically complied with the requirement for only one
year. If strict compliance with the terms of a desegregation plan
for such a short period of time as a year satisfies school officials'
affirmative duty to desegregate, then it is critical for a supervis-
ing court to satisfy itself fully that segregative state action has
been eliminated and has not been renewed. In Spangler, however,
the district court appeared to have examined only the question
of whether a causal connection existed between the court order
and the changing demographic trends." The district court men-
tioned the school board's public opposition to the desegregation
plan as a factor in the court's reluctance to grant relief,"7 but not
as a factor in causing or contributing to the resegregation. Had
the district court required school officials to prove that their past
segregative acts did not create or contribute to the resegregation,
there would be no doubt that school officials had fully remedied
the discrete constitutional violation relating to student assign-
ment.
Although Spangler articulated no reasons for not utilizing
the Keyes presumption, the Court might have distinguished the
cases on two bases. The first possible distinction is that in Keyes
36. See note 13 supra. The school board argued the district court should modify the
order because the order had caused "white flight." The district court denied relief partly
because it found the order had not caused "white flight." The Supreme Court accepted
this finding, but held that a lack of causal connection between the court order and "white
flight" required modification of the order. The Court seemed to imply that if the school
board had successfully proved the court order had caused "white flight," then the Court
may not have modified the order. See 427 U.S. at 435, 444 n.2. Such a result would raise
two questions: whether a court order could qualify as state action, and, if so, how a court
desegregation order could reflect an intent to segregate. De jure segregation, where not
statutorily imposed, requires a finding of segregative intent. See Keyes v. School Dist. No.
1,413 U.S. 189, 208 (1973). Typically, fear of "white flight" does not excuse school officials
from the duty of achieving a unitary school system. United States v. Scotland Neck City
Bd. of Educ., 407 U.S. 484 (1972). See also Monroe v. Board of Comm'rs, 391 U.S. 450
(1968).
37. The district court said it would not modify the injunction because to do so would"surely be to sign the death warrant of the Pasadena Plan and its objectives." 375 F. Supp.
at 1309. The court of appeals suggested that the background for this remark included the
facts that the school board's proposed modification of the desegregation plan was similar
to a "freedom of choice" plan that would "very likely result in rapid resegregation," and
that most of the school board members had run for election on a "stop forced busing"
platform. See 519 F.2d at 434-35.
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the meaningful portion of the school district was a geographical
area, while in Spangler the meaningful portion was school offi-
cials' administrative personnel hiring practices. This distinction,
however, is not significant because in each case the same persons,
school officials, are responsible for all meaningful portions of the
school system, and the issue is whether those persons possess
segregative intent with respect to particular portions. If state-
imposed segregation in one geographical area raises the presump-
tion that segregation in another geographical area is also state-
imposed, then it is logical to infer that state-imposed segregation
with respect to administrative personnel hiring practices raises
the presumption that segregation with respect to student assign-
ment is also state-imposed. A second possible distinction is that
the issue in Keyes was whether school officials had violated the
Constitution, while the issue in Spangler was whether school offi-
cials had remedied a constitutional violation. One might argue
that the Court in Keyes had to adopt such a presumption in order
to find an equal protection clause violation in any northern school
district where segregation had not been statutorily imposed.
Keyes, however, contains no limiting language to this effect. In
each case the Court was searching for the same object, segregative
state action; the different purposes for which each court con-
ducted its search should be irrelevant.
Because the Court did not clearly indicate whether the Keyes
presumption applies, Spangler does not provide adequate gui-
dance for supervising courts seeking to determine if school offi-
cials have fully remedied a discrete constitutional violation when
they have plainly not yet remedied others. Where a school system
is not yet unitary, the Keyes presumption should apply and the
burden of proof should be upon school officials to show that any
resegregation is not state-imposed.
Ellen Bowman Welsch
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